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THE DUTY OF CULTIVATING THE SPIRIT OF LITI- 
GATION.* 



Mr. President and Brethren of the Richmond Bar Association : 

Before entering upon my subject, I desire to say that on the only 
occasion I have ever addressed a Bar Association, I was greatly em- 
barrassed, not to say mortified, at finding an indisposition on the part 
of my audience to take my remarks seriously. 

To-night, however, I feel confident, from the character of my theme, 
that nobody present can be afflicted with such extreme levity of dispo- 
sition as to find in what I shall say food for trifling. 

I take the liberty of calling your attention to what I consider a 
greatly neglected duty of our profession — The Duty of Fostering an 
Appreciation of and a Fondness for Litigation on the part of Laymen. 

As students of the Law, while imbibing those copious draughts of 
learning, with which our naturally vigorous minds were strengthened 
and enriched, we also absorbed a deep and intelligent pride in our 
chosen calling — a pride which has grown rather than diminished with 
our growth. Yet with all of this commendable pride in the great 
science of which we are such deserving pillars, strange as it may seem, 
there appears to be an idea, prevalent to some degree among our pro- 
fession, that Litigation is a sort of evil from which clients, unless 
driven by necessity, should be warned to abstain. This idea, I think, 
is merely the reflection of a prejudice peculiar to the ill-informed, the 
narrow-minded, or the over economical portion of the public, but it is 
gaining no silent foothold with even many members of the bar. Very 
recently a brother lawyer informed me that he had lately been <very 
successful in settling a number of controversies out of court! And he 
seemed to be really proud of it! 

Now, I wish to be understood as by no means advocating the reck- 

*A paper read by G. Carlton Jackson, Esq., of the-RIchmond bar, at a recent 
" Smoker " held by the Richmond Bar Association. 
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less resort to Litigation, by everybody, indiscriminately. For instance, 
I do not believe it a good thing for very poor people — I mean where 
both sides are poor. Some good reasons for this distinction could be 
given if time permitted. 

What I mean by encouraging the Spirit of Litigation, is not that 
we should, in particular cases, kindle the spark of litigation, though I 
have known able, learned and very conscientious counsel to carefully 
draft a will for a client, and, upon the testator's death, to exhibit a 
bill to have the will construed. 

Nor do I contend that where the spark is already kindled we should 
fan it by suggestior or advice into flames. I do submit, however, 
that our duty to our profession and to our professional brethren does 
require that we do -iot ruthlessly extinguish the fire. What I would 
advocate is, that wj should impress the mind of the people at large 
with a proper crnception of the benefits and advantages accruing 
to a community from a free recourse to Litigation ; the public should 
be educated up to an appreciation of what ' ' going to law ' ' has 
done, and is capable of doing, as well for the general good as for 
the litigants personally. People should be shown that it vastly dig- 
nifies themselves, their property and their concerns, to have the 
rights relating thereto made the subject of careful study by learned 
experts — by skillful practitioners and wise judges; they should be 
reminded (of what they seem too much inclined to forget) that 
their controversies and misunderstandings are capable of being made 
the theme of the most beautifully ingenious or profoundly, philo- 
sophical reasoning, and may, moreover, give rise to noteworthy de- 
cisions establishing new principles of jurisprudence or re-establishing 
old ones which otherwise might be in danger of falling into a very nox- 
ious desuetude. They should be advised that some of the most famous 
names in "juridical history, rivalling those of the greatest judges or 
the most eloquent advocates, are the names of men who lived in total 
obscurity until they went into court to assert or defend some real or 
imaginary right, from whence they emerged national celebrities. They 
should be told of the immortal Shelley, who has been more talked, 
written and read about than the poet of the same name. What an 
inestimable blessing has Shelley been to our system of jurisprudence! 
Who. can measure the debt of gratitude which everybody connected 
with the law owes to Shelley? What would the study of law have 
been to us had there been no rule in Shelley's case, to be studiously 
learned and then as carefully unlearned ? We just could not have 
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gotten along without it. And there could have been no rule in Shel- 
ley's case if Shelley had been affected with this unfortunate prejudice 
against Litigation. I fancy I can see you shudder at the consequences 
had this case been pusillanimously settled' out of court. 

And, to come nearer home, there is Mr. Antoni. Mr. Antoni was 
a townsman of ours, obscurely pursuing the confectionery business — 
his name, not known beyond our corporate limits until he bethought 
himself to use his opportunities in the way of Litigation. And what 
was the sudden result? In a few short months his name not only was 
in the columns of every newspaper in the State and in the mouths 
of the constitutional jurist of the country, but his movements became 
of international interest, and the stock exchange of the greatest com- 
mercial nation of the world hung in suspense over the progress of his 
affairs.* 

We should teach by precept and conduct that a proper public spirit 
and sense of the obligation which every citizen owes to our free insti- 
tutions, and to the development of a great science, make it incumbent 
upon him to cultivate, if he has it not already, a fondness for Litigation 
for its own sake, and that he should indulge this fondness on every 
fair opportunity. And if we will but do our duty we shall succeed in 
educating the lay mind to regard it as a great privilege to be even per- 
mitted to go to law. 

Of course I cannot now enter into any discussion of the various 
means which we should adopt towards this most desirable end. I can 
merely offer a few brief suggestions, which you Can elaborate at your 
leisure. 

One of these suggestions is to remove, as effectually and speedily as 
possible, the erroneous popular impression that Litigation involves a 
waste of money. This is a gross misconception. Look at the numerous 
and large funds which have arisen under the beneficent touch of Litiga- 
tion! At a low computation, there is now in the banks of this city 
over a quarter of a million dollars to the credit of courts and of re- 
ceivers, every cent of which was produced by suits, and all of which, 
in the fullness of time, will, by the same means, be distributed where 
it will do the most good. And, while we cannot honestly maintain that 
a law suit is invariably a good pecuniary investment, we can success- 
fully demonstrate that even should it fail in its material returns to the 
litigant, any deficiency in this direction is more than offset by the rich 
fund of knowledge and experience which he thus acquires, obtainable 

* See Antoni v. Greenhow, 107 U. S. 769. 
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by no other means, and which of necessity must render him a wiser 
and more thoughtful man, and must leave him, even if it leaves him 
nothing else, with a cheerful consciousness that while he has not 
pecuniarily benefited himself, he has benefited others, who may pos- 
sibly be equally deserving! 

Then, too, I think that we do not invest the practice of our profes- 
sion with sufficient ceremony, dignity and mystery. We have allowed 
it to lose its aforetime picturesqueness and impressiveness. We have 
foolishly abandoned the wigs of our judges and the gowns of our bar- 
risters, and even the green bag — that ancient and honorable badge of 
our order — is now carried by only two of our brethren in this city, 
who carry theirs with a grace and dignity which should be a reproach 
to the rest of us. We are making the adjuncts of our calling too 
commonplace and prosaic — we do not appeal enough to the imagination. 

It was a grave and costly mistake, I think, to discontinue in our 
pleadings and legal phraseology the liberal use of Norman-French and 
Latin; for while these phrases were lacking in classical purity, they 
more than compensated in their imposing and bewildering effect on the 
lay mind. I have heard read a bill filed for the purpose of setting 
aside a mortgage on a $200 piano, which covered more pages of legal- 
cap than the piano had keys, and which was so stuffed with legal and 
technical terms that the complainant, on having it read to him, in- 
dulged in a smile of triumphant satisfaction, showing that he had 
already gotten the worth of his money paid as a fee. I sincerely re- 
gret that these terms are becoming obsolete. They were potent enough, 
if skillfully used, to conjure with. It must have given an imaginary 
client a fresh and lively interest in his suit to be told that it was of 
such a nature, and in such a condition, as to require recourse to a 
' ' special traverse with an absque hoe. ' ' Yet I am led to believe that 
many of my brethren are trying to get along in their practice without 
the aid of this valuable traverse. 

Another, and the last, suggestion is the correction of a mistake we 
so commonly make nowadays — that of evincing even in important, 
complicated and very promising cases, a feverish anxiety to bring them 
to a conclusion, as if they were contagious diseases that might infect 
the community. I have observed, however, that the older and more 
experienced lawyers, who better understand what they are about, are 
not so much given to this unseemly and impolitic haste as are their 
younger and more thoughtless associates. 

A suit is by its very nature a thing which demands investigation and 
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examination, careful and protracted study by patient and learned 
counsel, as well as the utmost deliberation by the most cautious judges. 
Its purpose i3 to evolve truth, and truth cannot be separated from 
masses of error and extraneous, irrelevant matter in a day. The 
ancients had a proverb to the effect that Time is the Father of Truth. 
This is eminently true in the law. Moreover, suits have a capacity of 
growth; they do not come to their proper maturity at once. They 
should be allowed time to develop and ramify, if we would get the 
most good out of them. If fair opportunity is given, they may breed 
other suite. Time should be given for the angry passions of parties to 
subside — for all resentments to cool — so that our clients may journey 
along the pleasant paths of Litigation with a cheerful equanimity. 



RIGHT OF CREDITOR OF INSOLVENT DONOR TO PURSUE 
G-IFT IN THE HANDS OF VOLUNTARY DONEE. 



(Norris & Co. v. Jones.) 



It is an ungracious task to question the soundness of a decision of 
the Supreme Court of Appeals. It is of more than doubtful expediency, 
too, unless the supposed departure from principle is reasonably plain ; 
because anything like captious criticism tends to lower the respect in 
which the decisions of that high tribunal ought to be held by the pro- 
fession and the public. 

On the other hand, it seems the duty of the profession, where a de- 
parture from sound principles has been made, to point it out, for the 
benefit both of the profession and the court itself. 

It seems to me that the case of Norris & Co. v. Jones, reported in 2 
Va. Law Keg. , p. 96, is such a case. 

D'Orsey Jones owed Norris & Co. a considerable debt ($1,365.60). 
While so indebted he became entitled, as distributee in the estate of a 
deceased brother, to some $700 to $800. 

Of this interest in the estate he made a voluntary gift to his mother, 
to whom it was paid by the administrator. 

D'Orsey Jones being insolvent at the time these transactions occurred 
borrowed of his mother $1,262, being some $500 more than his pre- 
vious gift to her. 



